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1 Virtually every industry the Federal Communications Commission regulates is 
undergoing a digital migration. In this context, the Commission is overseeing the 
transition to digital television - a complex undertaking that impacts every segment of the 
television industly and every American who watches television. 

We are at a critical stage of the DTV transition. Key pieces of the puzzle are falling into 
place. One of the key pieces is content. Consumers need a reason to invest in the digital 
transition. We  have seen a great increase in the amount of high definition content 
available to consumers: however, content providers say we are living on borrowed time. 

Content providers assert that soon we will reach a critical mass of DTV receivers and fast 
broadband connections which would permit the widespread unauthorized redistribution 
o f D T V  content over the Internet. When that happens, the content providers say they will 
be forced to remove the high-value content from broadcast channels, making it available 
only on cable and satellite. 
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It is in this context that the Commission became involved in the “broadcast flag” issue. 
The Commission does not want to duplicate the work of the Copyright Office, but we do 
have an interest in keeping the DTV transition on track. We issued a Norice of Proposed 
Rule Making on digital broadcast copy protection in  August 2002, after an inter-industry 
working group attempted to develop a technical solution that resulted in partial 
consensus. 

Our Notice does not make any proposals, but simply lays out the issues in a neutral 
manner. The first issue raised is whether a DTV copy protection regime is even 
necessary. If it is, w e  then asked whether the Commission can and should adopt a 
“broadcast flag” type mechanism to address the problem. 

The comment period in the proceeding closed on February 18,2003. The Commission 
received over 6,000 comments ~ most from individual citizens. The Media Bureau is 
now reviewing the record and beginning the process of developing a recommendation for 
the full Commission’s consideration. However, it is difficult to predict when the process 
will be  complete. 

We approach our task with an open mind and have not drawn conclusions, but it is proper 
to undertake this examination due to our commitment to the DTV transition. We will 
keep this Committee apprised of important developments as we proceed and look forward 
to working with you. 
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Good morning, Chairman Smith, Congressman Berman, and members of the 

Subcommittee. I am Ken Ferree, Chief of the FCC’s Media Bureau. I am pleased to be here this 

morning to discuss the issue of digital broadcast copy protection, and specifically the Federal 

Communications Commission’s pending inquiry on a “broadcast flag” or other copy protection 

systems for protecting digital broadcast content from improper redistribution. 

1. THE DIGITAL MIGRATION 

Virtually every industry the Commission regulates is undergoing a revolution. 

Technological innovation, the development of new consumer markets, and new competitive 

entry are changing the face of the communications landscape. This revolution demands new 

legal and regulatory approaches. We are at a crossroad in communications as technology drives 

policymakers, industry, and American citizens to migrate from the predominately analog realm 

to the modem digital world. This “Digital Migration,” in the words o f  Chairman Michael 

Powell, is at  the foundation of  the Commission’s policy agenda. 

As a part o f  this digital migration, the transition to digital television is a massive and 

complex undertaking, affecting virtually every segment of the television industry and every 

American who watches television. Unlike some technology advances, however, the DTV 

transition is not purely a marketplace phenomenon. The Congress and the FCC have been 

involved in the DTV transition from the beginning. The FCC launched its “advanced television” 

proceeding in 1987. Since then, the FCC has been continuously involved in helping shepherd 

the nation’s broadcast service migration to digital transmission by, among other things, adopting 



a standard for digital broadcasting, creating a DTV Table of Allotments, awarding DTV licenses, 

establishing operating rules for the new service, and overseeing the physical build-out. 

We  are entering into a critical stage of the transition. The key pieces o f  the puzzle are 

tinally falling into place. Without being melodramatic, it is apparent that our efforts over the next 

two years may well set the course for television broadcasting in the twenty-first century. The 

Commission has actively participated in the DTV Roundtable discussions held by Energy and 

Commerce Committee Chairman Billy Tauzin and Ranking Member John Dingell, as well as 

Subcommittee Chairman Fred Upton and Ranking Member Edward Markey. These roundtables 

brought the industries together to advance the dialogue regarding the DTV transition. 

In addition, Chairman Powell set forth a voluntary plan in April 2002 that the 

Commission believes has - and will ~ provide an immediate boost to the DTV transition. (As a 

courtesy to the Subcommittee members, the voluntary plan is attached at  Appendix 1 .) In 

relevant part, the so-called Powell DTV Plan seeks to advance two key policy objectives: ( I )  

increasing the level of compelling digital content available to American consumers; and (2) 

providing convenient access to that content to consumers. Virtually every industry involved has 

made real commitments to the challenges posed in the Powell DTV Plan in order to advance the 

trans I ti on. 

The broadcast networks were asked to provide HD or other “value-added DTV 

programming” during at least half of their prime-time schedule. The top four network affiliates 

in the top 100 markets were asked to be capable of passing through all HD programming, if their . 
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network provides such programming, and to promote their DTV programming on their analog 

channels. On the cable side, cable systems with 750 MHz or higher were asked ( 1 )  to offer to 

carry up to five broadcast or  other digital programming services that carried HD or other “value- 

added DTV programming” during at least 50% of their prime time schedule, (2) to provide 

subscribers with the option o f  acquiring a single set-top box that allows the display of high 

definition programming, and (3) to market the digital television options consumers have through 

their cable systems. DBS companies were asked to cany  up to five digital programming services 

that carried HD or other “value-added DTV programming” during at least 50% of their prime- 

time schedule. Finally, consumer electronics manufacturers and retailers were asked (1 )  to 

commit to meeting the demand for cable set-top boxes that allow for the display of HD 

programming, (2) to include over-the-air DTV tuners in new TV receivers on a phased-in basis, 

(3)  to include digital inputs on new HE-capable TV receivers, and (4) to market the broadcast, 

cable and satellite DTV options at  point-of-sale. 

Indeed, as stated below, there has been a marked increase in the amount of HD 

programming available over the last year, and that content is more accessible to consumers 

through cable and satellite. Additionally, over-the-air DTV tuners will be available under the 

Commission’s mandate beginning in 2004. The transition and the positive benefits for American 

consumers could really pick up steam if we can keep the train on track. 

11. CONTENT IS A KEY 

One of the key pieces o f  the puzzle -perhaps the key piece of the puzzle - is content. 

Consumers need a reason lo invest in the digital transition. They have a very good analog 
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system now. Why should they switch? Content. They will invest in digital when they see 

content that is significantly better than what they have available in analog today. That content 

could be high-definition. It could be multicasting. I t  could be interactive. Or it could be a 

combination of all three. The important thing is that it  be significantly berrer than analog and 

that there be enough of it to make their investment worthwhile. 

The good news is that over the last year the amount of HD programming available to 

viewers has grown dramatically. Indeed, the amount of HD programming during broadcast 

primetime is up about 50 percent over a year ago. We have also seen many premier sponing 

events broadcast in H D  during the past year-including the Olympics, the Super Bowl, the 

Masters and the U.S. Open tennis tournament. This year, we have been told, the NBA Finals, the 

Stanley Cub, and Monday Night Football will be added to the mix of broadcast HD content. We 

have also seen a rise in HD programming on cable and satellite. 

However, many content providers say we are living on borrowed time. They assert that 

soon we will reach a critical mass of DTV receivers and fast broadband connections to permit the 

widespread unauthorized redistribution of broadcast DTV content over the Internet - the 

“Napsterization” of video, as some have called it. When that happens, these parties argue, they 

will be forced to protect their high-value content by removing them from broadcast distribution 

channels and making them available only on better-protected digital platforms like cable and 

satel lite. 
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111. C O P S  PROTECTION AND BROADCAST FLAG 

This is how the Commission became involved in these copy protection issues. We have 

no desire to duplicate the work of the U.S. Copyright Office. But the Commission does have an 

interest in keeping the digital television transition on track and maintaining the vitality o f  our 

free, over-the-air television service. So when content providers, Members of Congress and 

others warned that we may be on the verge of losing compelling broadcast content, these claims 

have to he taken seriously. 

In late 2001, an inter-industry working group attempted to develop a technical solution to 

the problem, specifically focusing on the possibility of a “broadcast flag” system. O n  June 3, 

2002, the working group issued its Final Report, describing at length the issues on which the 

private-sector participants were able to reach a consensus and those on which they were not. It 

was in this context that, on August 8, 2002, the FCC issued its Norice ofProposedRulernuking 

on digital broadcast copy protection (appended hereto at Appendix 2). 

The Notice makes no proposals, but simply lays out the issues in a neutral manner. 

Indeed, i t  does not even assume that a problem exists. The first issue raised in the Notice i s  

whether a DTV copy protection regime is even necessary-that is, whether content providers’ 

piracy concerns have caused or will cause them to withhold high quality content from broadcast 

channels, and whether the lack of such programming will delay the DTV transition. 

If a problem is found to exist, the Commission then asked whether it can and should 

adopt a “broadcast flag” or other copy protection mechanisms to address it. As for how such a 
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system would work, the Commission asked neutral questions about compliance and robustness 

rules, technical impediments, and enforcement issues. The Commission also sought comment on 

the impact a content protection mechanism would have on consumers-both on their ability to 

make copies of broadcast television content and on the technology in their homes. Finally, the 

FCC sought comment on its authority to adopt rules in this area. It cited two possible 

jurisdictional bases: (1) its ancillary jurisdiction, and (2) Section 336 o f  the Communications 

Act, in which Congress authorized the FCC to adopt certain rules relating to the DTV transition. 

The comment period in the proceeding closed on February 18,2003. In all, the 

Commission received more than 6,000 comments, most of them from individual citizens. For 

many American citizens, the initiation of the Commission’s inquiry was their first opportunity to 

register their comments and viewpoints with the Commission. We also heard from content 

producers, broadcasters, the computer and consumer electronics industries, consumer groups and 

many others. I think it is safe to say that virtually every issue raised in the Nolice is the subject 

of contention. Our staff is now reviewing the record and beginning the process o f  developing a 

recommendation for the ful l  Commission’s consideration. 

IV.  CONCLUSION 

It is difficult to predict when the Commission’s inquiry of this critical DTV issue will be 

complete or to speculate as to the potential results. The Commission approaches this task with 

an open mind, keeping the public interest at  the forefront. At this point, we have drawn no 

conclusions that a “broadcast flag” system is necessary or appropriate, or that the Commission 

has jurisdiction to adopt such a system. Nevertheless, 1 believe it is entirely fitting and proper 
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that the Commission undertake this examination. The transition to digital television is a national 

priority. The Commission is directly and deeply involved in trying to make that transition as 

quick and painless as possible for the American people. If content protection issues are 

potentially impeding us from reaching that goal, the Commission is obliged to examine them. 

We will, of course, keep this Committee apprised o f  important developments as we proceed, and 

we look forward to working with you. Again. thank you for the opportunity to testify today. I 

will be happy IO answer any questions you may have. 

, 

7 



APPENDIX 1: 

Chairman Powell’s Proposal for 
Voluntary Industry Actions to 

Speed the Digital Television Transition 



Proposal for Voluotarv Industrv Actions to Speed the Didtal Television Transition’ 

1. TOP four broadcast networks he.. ABC. CBS. Fox and NBCI. HBO. and 
Showtime: 

Provide high-definition or other “value-added DTV programming” during at least 50% of 
their prime-time schedule, beginning with the 2002-03 season. Value-added DTV 
programming could be high-definition, innovative multicasting, interactive, etc. - so long 
as it gives consumers something significantly different than what they currently receive 
in analog. This would include something more than a single stream o f  standard- 
definition digital programming. 

2. Broadcast Licensees: 

By January I ,  2003, or as soon thereafter as they commence broadcasting, DTV afiliates 
of the top four networks in markets 1-100 will obtain and install the equipment necessary 
to pass through network DTV without degradation of signal quality (e&, pass through 
HD programming, if that is what its network provides). 

Stations broadcasting DTV programming will inform viewers of their digital content 
through on-air promotional announcements over their analog broadcast facilities. 

3. Cable. 

By January 1,2003,  cable systems with 750 MHz or higher channel capacity will: 

Offer to carry, at no cost, the signals of up to five broadcast or other digital programming 
services that are providing value-added digital programming during at least 50% of their 
prime-time schedule. 

Provide cable subscribers the option of leasing or purchasing a single set-top box that 
allows for the display of high definition programming. These devices will include digital 
connectors (e.g., 1394/5C andor  DVYHDCP) at the request o f  the consumer. 

Market the digital television products the operator provides, including on their systems 
and in monthly bills, so that consumers know what programming is available and how 
they can receive it over the cable plant. 

4. Direct Broadcast Satellite: 

By January I ,  2003, cany  the signals of up to five digital programming services that are 
providing value-added digital programming during at least 50% of their prime-time 
schedule. 

- 
* Norhing contalned in this Proposal for Voluntary Industry Actlon is intended to prejudge any issue in 
pending or future Commission proceedings. 



5 .  Eauiurnent Manufacturers and Retailers: 

Commit to meeting the demand for cable set-top boxes that allow for the display of high 
definition programming. 

Market broadcast, cable and satellite DTV options at point-of-sale 

Include over-the-air DTV tuners in new broadcast television receivers according to the 
following schedule: 

Sets 36" and above - 50% of units to have DTV tuners by January I ,  2004; 100% 
by January I ,  2005; 

Sets Z5"-35 "- 50% of units to have DTV tuners by January 1 ,2005;  100% by 
January I ,  2006; 

Sets 13 "-24 " - 100% of units to have DTV tuners by December 3 1,2006.  

Include digital input(s) (e.g., 1394/5C andor  DVLWDCP) on all new HD-capable 
television receivers and display devices by January 1,2004. 
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Federal Communications Commission FCC 02-231 

Before the 
Federal Communications Commission 

Washington, D.C. 20554 

In the Matter of ) 

Digital Broadcast Copy Protection 
) 
) ME Docket No. 02-230 
1 
1 

NOTlCE OF PROPOSED RULEMAKING 

Adopted: August 8,2002 Released: August 9,2002 

Comment Date: October 30, ZOO2 
Reply Comment Date: December 13,2002 

By the Commission: Commissioner Copps concurring and issuing a statement 

1. INTRODUCTION 

1. The ongoing digital television (“DTV”) transition poses many unique logistical and 
technological challenges. The current lack of digital broadcast copy protection may he a key impediment 
to the transition’s progress. Digital copy protection. also referred to as digital rights management. seeks 
to prevent the unauthorized copying and redishibution of digital media. Without adequate protection, 
digital media, unlike its analog counterpan, is susceptible to piracy because an unlimited number of high 
quality copies can be made and distnbuted in violation of copynght laws. In the absence of a copy 
protection scheme for digital broadcast television, content providers have assened that they will not 
permit high quality programming to be broadcast digitally. Without such programming, consumers may 
be reluctant to invest in DTV receivers and equipment, thereby delaying the DTV transition.’ 

1 

2. Since 1996, an inter-indusq g o u p  called the Copy Protection Technical Working Group 
(“CPTWG”) has served as a discussion forum for general copy protection issues. On November 28, 
2001, the Broadcast Protection Discussion Subgroup (“BPDG’) was formed under the auspices of 
CPTWG in  order to specifically address digital broadcast copy protection. According to the BPDG Find 
Report, more than 70 representatives of the consumer electronics, information technology, motion picture, 
cable arid broadcast industries took part in the group.’ As a result of its deliberations, the BPDG recently 
announced a consensus on the use of a “broadcast flag” standard for digital broadcast copy protection. 
This consensus would require use of the Redistribution Control Descriptor, as set forth in ATSC Standard 
N65A (the “ATSC flag”), to mark digital broadcast programming so as to limit its improper use. Despite 

I See, e .&. .  Lerter from Susan L. Fox, Walt Disney Company. to Magalie Roman Salas, Secretary. FCC, CS Docket 
No. 97-80 (Nov .  8. 2001). 
2 See NCTA, The Transition lo Dlgifal Tdevirlon. 1111n. uwrv .nc lo .con l / l c~ is la t~vc f l ceA ii~~rs.cfm?lc~:RcelI): I S  

Final Report of  the Co-Chairs of the Broadcast Protection biscussion Subgroup to the Copy Protection Technical 3 

Working Group at 4 (June 3, 2002) (“BPDG Final Reporf”). 

’BPDG FinulReporrat 14-17 
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the consensus reached on the technical standard to be implemented, final agreement was not reached on a 
set of compliance and robusmess requirements to be associated with use of the ATSC flag, enforcement 
mechanisms, or criteria for approving the use of specific protection technologies in consumer electronics 
devices.' While the BPDG Find  Report indicated that a parallel discussion group may be established by 
CPTWG to continue discussions in some areas where BPDG participants were unable to reach a 
consensus, including enforcement mechanisms, it remains unclear whether such group will serve as a 
forum for ongoing industry negotiations.' 

11. THE BROADCAST FLAG 

3. In light of the importance placed upon digital broadcast copy protection by some industry 
participants, and with a view towards facilitating the DTV msi t ion ,  this Notice seeks comment on 
whether a regulatory copy protection regime is needed within the limited sphere of digital broadcast 
television. As an initial matter, we seek comment on whether quality mgital programming is now being 
withheld because of concerns over the lack of digital broadcast copy protection. In particular, we seek 
comment on the nature and extent of the piracy concerns expressed by content providers. If such 
programming is being withheld, will it continue to be withheld in the absence of a regulatory regime? To 
what extent would the absence of a digital broadcast copy protection scheme and the lack of high quality 
digital programing delay or prevent the DTV transition? Would the resulting dynamic threaten the 
viability of over-the-air television? What impact would this have on consumers? 

4. If a digital broadcast flag or other regulatory regime is needed, we seek comment on 
whether the Commission should adopt rules or create some other mechanism to resolve outstanding 
compliance, robustness and enforcement issues. We  also seek comment on whether there are any 
technical impediments to implementation of a digital broadcast copy protection scheme. We ask 
cornenters to elaborate on whether the ATSC flag is the appropriate technological model to be used or 
whether there are alternatives to the ATSC flag. We seek comment on the effectiveness of any such 
technological model in  protecting digital broadcast content from improper redistribution. For example, 
we seek comment on the technological robusmess of the ATSC flag and whether it  can he upgraded or 
improved upon over time. If the ATSC flag is the best means of protection currently available, but it still 
has technical flaws, is i t  better to mandate the flag now and monitor it as technology develops, or to wait 
until a more effective means of digital broadcast copy protection is developed? Would a regulatory copy 
protection regime create and maintain industry incentives to continually innovate to improve the method 
of digital content protection? 

5. With respect to the type of Commission regulations that would be appropriate in the 
digital broadcast copy protection area, we seek comment on whether a government mandate on the 
transmission side i s  needed. I n  other words, we seek comment on whether broadcasters and content 
providers should be required to embed the ATSC flag or another type of content control mark within 
digital broadcast programming. or whether they have sufficient incentive to protect such programming 
such that a government mandate is unnecessary 

6. On the reception side, we seek comment on whether the Commission should mandate that 
consumer electronics devices recognize and give effect to the ATSC flag or another type of content 
control mark. If so, we seek comment on whether this mandate should include devices other than DTV 
broadcast receivers and what the resulting impact would be on consumers More specifically, the BPDG 
Fmal Report anticipates that digital broadcast copy protection will begin at the point of demod~lat ion.~ 

' /d .ai  18-21.  

Id ai I I. P 
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We seek comment on whether this is an appropriate point for digital broadcast c q y  protection to begin in 
consumer electronics devices. We also seek comment on whether and how downstream devices would be 
required to protect the content. In addition, we seek comment on whether and how an ATSC flag or other 
system would work for broadcast stations carried on cable or direct broadcast satellite systems. 

7. As to the means by which digital broadcast copy protection would be achieved, we seek 
comment on whether to require the use of specific copy protection technologies, such as those identified 
in Table A to the E f D G  Final Report, in consumer electronics devices." Table A identifies those copy 
protection technologies considered by BPDG for use in conjunction with digital outputs in consumer 
electronics devices, such as Digital Transmission Content Protection ("DTCP" or " 5 C )  or High- 
Bandwidth Digital Content Protection ("HDCP'))." However, BPDG members were unable to agree on 
the criteria by which a copy protection technology would be evaluated and approved for digital broadcast 
use and chose to reserve the topic for potential further discussion by a CPTWG parallel group. We seek 
comment on how a particular technology would receive approval for use in consumer electronics devices 
for digital broadcast copy protection purposes. We also seek comment on identifying the appropriate 
entity to make an approval detenninanon. 

I 2  

8. We also seek comment on the extent to which broadcast copy protection technologies 
raise pnvacy concerns and whether rules are needed to ensure that consumers' privacy interests are 
protected. In addition, we seek comment on whether there are First Amendment or any other 
constitutional issues that we should consider from the point of view of the industries involved or 
individual consumers. 

9. Finally, we seek comment on the impact of the ATSC flag or other digital broadcast copy 
protection mechanism on consumers. The EPDG Find  Reporr asserts that a broadcast flag system would 
not interfere with consumers' ability to make secure copies of DTV content for their personal use, either 
on personal video recorders or removable media." Similarly, the BPDG Find  Reporr states that the 
requirements to protect digital outputs should not interfere with consumers. ability to send DTV content 
across secure digital networks, such as "home digital network connecting digital set top boxes, digital 
recorders, digital servers and digital display devices."" We seek comment on these assenions. We also 
seek comment on the appropriate scope of protection to be accorded DTV broadcast content. In addition, 
some parties have raised concerns about the potential impact of a broadcast flag requirement on 
consumers' existing and future electronic equipment. We seek comment on these concerns, as well as the 
potential effect of a broadcast flag requirement on the development of RW consumer technologies. 
Finally, we seek comment on the cost impact, if any, that a broadcast flag requirement would have on 
affected consumer electronics equipment. 

I l l .  JURISDICTION 

10. We seek comment on the jurisdictional basis for Commission rules dealing with digital 
broadcast television copy protection. Is this an area in which the Commission could exercise its ancillary 
jurisdiction under Title I of the Act? We ask commenten to identify provisions of the Act that provide 
the Commission with authority to implement its ancillary jurisdiction. If the Commission has ancillary 

, 

l o  /d. ai Schedule A 

" Id. 

l 2  / d .  at 18-20, 

''id. a t  12. 

' 4  id.  
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jurisdiction over dgital broadcast copy protection. are there any limits upon its scope? For example, does 
the Commission have authority to mandate the recognition of the ATSC flag in consumer electronics 
devices? We also ask commenters to identify any statutory provisions that might provide the 
Commission wtlh more explicit authority to adopt digital broadcast copy protection rules. For example, 
do Sections 336(b)(4) and @)(S) impact upon the Commission's abilify to adopt digital broadcast copy 
protection regulations? 

IV. ADMINISTRATIVE MATTERS 

1 I .  Authority. This Norice ofProposedRulemaking is issued pursuant to authority contained 
in $5  I ,  4(1), 4Q). 303(r), 403 and 601 of the Communications Act of 1934, as amended. 

12. Ex Parre Rules - Non-Resrricred Proceeding. This is a non-restricted notice and 
comment rulemaking proceeding. Ex parte presentations are permitted, except during the Sunshine 
Agenda period, provided that they are disclosed as provided in the Commission's Rules. See generally 47 
C.F.R. $5 1.1202, 1.1203,and 1.1206(a). 

13. Accessibiliry Information. Accessible formals of this Norice 01 Proposed Rulemaking 
(computer diskettes, large print, audio recording and Braille) are available to persons with disabilities by 
contacting Brian Millin, of the Consumer & Governmental Affairs Bureau, at (202) 418-7426, TTY (202) 
418-7365, or at bmilliiiC<fcc.eoi. 

14. Comment fnformarion. Pursuant to Sections 1.415 and 1.419 of the Commission's rules, 
47 C.F.R. $5 1.415, 1.419, interested parties may file comments on or before October30,2002, and reply 
comments on or before December 13,2002, Comments may be filed using the Commission's Electronic 
Comment Filing System (ECFS) or by filing paper copies. Electronic Filing of Documents in 
Rulemaking Proceedines, 63 Fed. Reg. 24121 (1998). 

15. Comments filed through the ECFS can be sent as an eleckonic file via the Internet to 
<htrp://www.fcc.gov/e-file/ecfs.html>. Generally, only one copy of an electronic submission must be 
filed. If multiple docket or rulemaking numbers appear in the caption of this proceeding, however, 
commenters must transmit one electronic copy of the comments to each docket or rulemaking number 
referenced in the caption. In completing the transmittal screen. commenters should include their full 
name, U.S. Postal Service mailing address, and the applicable docket or rulemaking number. Parties may 
also submit an electronic comment by Internet e-mail. To get filing instructions for email comments, 
commenters should send an e-mail to ecfs@fcc.gov, and should include the following words in the body 
of the message, "get form <your e-mail address>." A sample form and directions will be sent in reply. 
Parties who choose to file by paper must file an original and four copies of each filing. If more than one 
docket or rulemaking number appear in the caption of this proceeding, commenters must submit two 
additional copies for each additional docket or rulemaking number. Filings can be sent by hand or 
messenger delivery, by commercial overnight couier, or by first-class or overnight U.S. Postal Service 
mail (although we continue to experience delays in receiving U.S. Postal Service mail). The 
Commission's contractor, Vistronix, Inc., will receive hand-delivered or messenger-delivered paper 
filings for the Commission's Secretary at 236 Massachusetts Avenue, N.E., Suite 1 IO,  Washington, D.C. 
20002. The filing hours at this location are 8:OO a.m. to 7:OO p.m. All hand deliveries must be held 
together with rubber bands or fasteners. Any envelopes must be disposed of before entering the building. 
Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority Mail) must be sent 
to 9300 East Hampton Drive, Capitol Heights, MD 20743. U.S. Postal Service first-class mail, Express 
Mail. and Priority Mail should be addressed to 445 12th Street. SW, Washington, D.C. 20554. A11 filings 
must be addressed to the Commission's Secretary, Office of the Secretary, Federal Communications 
Commission. 
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16. Regularory Flexibilip AcL As required by the Regulatory Flexibility Act,I5 the 
Commission has prepared an Initial Regulatory Flexibility Analysis ORFA) of the possible significant 
economic impact on a substantial number of small entities of the proposals addressed in this Notice. The 
IWA is set forth in Appendix A. Written public comments are requested on the LRFA. These comments 
must be filed in accordance with the same filing deadlmes for comments on the Notice, and they should 
have a separate and distinct heading designating them as responses to the IRFA. 

1’. ORDERING CLAUSES 

17. IT IS ORDERED that. pursuant to Sections I ,  4(i) and (j), 303, 403 and 601 of the 
Communications Act of 1934, as amended, 47 U.S.C. $ 5  151, 154(i) and 0). 303,403,521, COMMENT 
IS HEREBY SOUGHT on the analysis, questions, discussions and statements of issues in this Notice of 
Proposed Rulemaking. 

18. IT IS FURTHER ORDERED that the Commission’s Consumer and Governmental 
Affairs Bureau. Reference Information Center, SHALL SEND a copy of this Notice, including the IRFA, 
to the Chief Counsel for Advocacy of the Small Business Administration. in accordance with the 
Regulatory Flexibility Act.” 

FEDERAL COMMUNICATIONS COMMISSION 

Marlene H. Dortch 
Secretary 

” S e e  5 U.S.C. 9 603. 

See 5 U.S.C. 5 603(a). I: 
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APPENDIX A 
INITIAL REGULATORY FLEXIBILITY ANALYSIS 

As required by the Regulatory Flexibility Act of  1980, as amended (“RFA’’),’’ the Commission 
has prepared this Initial Regulatory Flexibility Analysis (“IRFA“) of the possible significant economic 
impact on small entities by the policies and rules proposed in this Notice of Proposed Rulemaking 
(“Notice”) Written public comments are requested on this IRFA. Comments must be identified as 
responses to the IRFA and must be filed by the deadlines for comments on the Notice provided above in 
paragraph 15. The Commission will send a copy of the Notice, including this IRFA. to the Chief Counsel 
for Advocacy of the Small Business Administration.” In addition, the Notice and IRFA (or summaries 
thereon will be published in the Federal Register.” 

A. Need for, and Objectives of, the Proposed Rules. The need for FCC regulation in this 
area is that the lack of digital broadcast copy protection has been identified as a key impediment to 
anticipated rate and scope of the bansition for digital television (“DN”). In the absence of a digital copy 
protection scheme preventing the unauthorized copying and redistribution of digital media, content 
providers have asserted that they will not permit high quality programming to be broadcast digitally. 
Without such programming, consumers may be reluctant to invest in DTV receivers and equipment, 
thereby delaying the DTV transition. While private industry negotiations have reached consensus on the 
technical “broadcast flag” standard to be implemented ATSC Standard A65iA. agreement was not 
universally reached on compliance and robustness requirements to be associated with the flag’s use.” 
Agreement was also not reached on enforcement mechanisms for digital broadcast copy protection. The 
Notice seeks comment on whether the Commission can and should mandate a regulatory copy protection 
regime for digital broadcast television. The objective of the Proposed Rules will be to facilitate the DTV 
transition. 

B. Legal Basis. The authority for the action proposed in this rulemaking is contained in 
Sections I .  4(i) and (j), 303, 403 and 601 of the Communications Act of 1934, as amended, 47 U.S.C. 
$ 5  151, 154(i)and(1). 303,403.and521. 

C. Description and Estimate of the Number of Small Entities b Which the Proposed 
Rules Will Apply. The RFA directs the Commission to provide a description of  and, where feasible, an 
estimate of the number of small entities that will be affected by the proposed rules.” The RFA generally 
defines the term “small entity” as having the same meaning as the terms “small business,“ “small 
organization,” and “small governmentalentity” under Section 3 of the Small Business Act.” In addition, 

~~ 

“SPC 5 U.S.C g 603. The RFA, see 5 U.S.C. $5 601-612. has been amended by the Small Business Regulatory 
Enforcement Fairness Act of 1996 (SBREFA), Pub. L.  No. 104-121, Title 11, I 10 Slat. 857 (1996). 

See 5 U.S.C. 5 603(a) 19 

See id. 20 

ATSC Standard A65iA: Program and System Information Protocol for Terrestrial Broadcast and Cable (May 31, 2 1  

2000) and Amendment 3 (Feb. 6 ,2002) .  The “broadcast flag” is a redistribution control descriptor. 
” 5  U.S.C. 3 603(b)(3). 

5 U.S.C. $ 601(3) (incorporating by refcrence the definition of “small business concern” in 15 U.S.C. g 632). 
Pursuant to the RFA. ihe statutory definition of a small busmess applies. “unless an  agency. after consultation with 
the Officc of Adrocacy of the SBA and after opponunity forw’ubllc commenr, establishes one or more definitions of 
such [he term which are appropriate lo the actlvities of the agency and publishes such definition(s) in the Federal 
Regirter. 

?I 
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the term "small Business" has the same meaning as the term "small business concern" under the Small 
Business AcL2' A small business concern is one which: ( I )  is independently owned and operated; (2) is 
not dominant in its field of operation; and (3) satisfies any additional criteria established by the Small 
Business Administration ("SBA")." 

In this context, the application of the statutory definition to television stations is of concern. An 
element of the definition of "small business" is that the entity mt be dominant in its field of operation. 
We are unable at this time to define or quantify the criteria that would establish whether a specific 
television station is dominant in its field of operation. Accordingly, the estimates that follow of small 
businesses to which rules may apply do not exclude any television station from the definition of a small 
business on this basis and are therefore over-inclusive to that extent. 

An additional element of the definition of "small business'' is that the entity musi be 
independently owned and operated. We note that i t  is difficult at times to assess these criteria in the 
context of media entities and OUT estimates of small businesses to which they apply may be over inclusive 
to this extent. 

Television Broadcasting. The proposed rules and policies could apply to television broadcasting 
licensees, and potential licensees of television service. The Small Business Administration defines a 
television broadcasting station that has oo more than 612 million in annual receipts as a small business?' 
Television broadcasting consists of establishments primarily engaged in broadcasting images together with 
sound, including the production or transmission of visual programming which is broadcast to the public on a 
predetermined schedule , I 2  Included in this industry are commercial, religious. educational, and other 
television stations." Also included are eatablishments primarily engaged in television broadcasting and 

l4 5 U.S.C. 5 601(3) (incorporatmg by referencc the definit\on of"small business concern" in the Small Business 
Act, I 5  U.S.C. t; 6 3 2 ) .  Pursuant to 5 U.S.C 5 601(3). thc statutory definition ofa  small business applies "unless an 
agency. after con~ultation with the Office o f  Advocacy o f  the Small Business Administration and after oppomnity 
for public comment, establishes one or more definitions of such lerm which arc appropriate to the activities ofthe 
agency and publishes such definition(s) In the Federal Rcgisrer." 

'j I 5  U.S.C. g 632. 

" I 3  C.F.R. g l21.20l (North American Industry Classification System ("NAICS") Code 513120). 

Economics and Statistics Administration. Bureau o f  Census, U.S. Department of Commerce, 1997 Economic 32 

Census. Subject Series- Source of Receipts. Information Sector 51, Appendix B at 8-7-8 (2000). 

Id. See Execut ive Office of the President, Office of Management and Budget. Standard Industrial Classification I i  

M a n u a l  ( I  987). a t  283, which describes "Television Broadcasling Stations (SIC Code 4833)" as: 

Establishments primarily engaged in  broadcasting visual programs by television to the public. 
except cable and other pay television services Included in this industry arc commercial. religious. 
cducational and other telev~sion stations. Also included here are establishments primarily engaged 
In television broadcasting and which produce taped television program materials. 

NAICS Code 513120, by its terms, supercedes the former SIC Code 4833, but incorporates the foregoing 
inclusive definitions of different types o f  television stations. See Economics and Statistics Administration, 
Bureau of Census, U.S. Depanmenl of Commerce, 1997 Economic Census, Subject Series - Source o f  
Receipts. Information Sector 51,  Appendix B a t  8-7-8 (2000). 
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which produce progranuning in their own  studio^.'^ 
producing programming are classified under other NAICS numbe~s . ’~  

Separate establishments primarily engaged in 

There were 1,509 television stations operating in the nation in 1992.36 That number has remGed 
fairly constant as indicated by the approximately 1,686 operating television broadcasting stations in the 
nation as of September 2001.” For 1992, the number of television stations that produced less than $10.0 
million in revenue was 1,155 establishments.18 Thus, the new rules could affect approximately 1,686 
television stations; approximately 77%. or 1,298 of those stations are considered small b~sinesses.’~ 
These estimates may overstate the number of small entities since the revenue figures on vh ich  they are 
based do not include or aggregate revenues from non-television affiliated companies. 

Cable and Other Program Dishibution The SBA has developed a small business size standard 
for cable and other program distribution services, which includes all such companies generating $12.5 
million or less in revenue annually. This category includes, among others, cable operators, direct 
broadcast satellite (“DBS’) services, home satellite dish (“HSD’) services, multipoint distnbution 
services (“MDS”), multichannel multipoint distribution service (“MMDS”), Instructional Television 
Fixed Service (“ITFS”). local multipoint distribution service (“LMDS”), satellite master antenna 
television (“SMATV”) systems, and open video systems (“OVS”). According to the Census Bureau data, 
there are I ,3 1 I total cable and other pay television service firms that operate throughout the year of which 
1,180 ha\,e less than $10 million in revenue.4z We address below each service individually to prwide a 
more precise estimate of small entities. 

10 

“Economics and Statistics Adminisrration. Bureau o f  Census, U.S. Depamnent of  Commerce, 1997 Economic 
Census, Subject Series ~ Source o f  Receipts, Information Sector 5 I ,  Appendix B at 8 - 7  (2000). 

’’NAICS Code 5121 I O  (Motion Picture and Video Production); NAlCS Code 512120 (Motion Picture and Video 
Distribution); NAlCS Code 512191 (Teleproduction and Other Post-Production Services); NAlCS Code 5 I2199 
(Other Motion Picture and Video Industries). 

FCC News Release No. 31327. Jan. 13. 1993; Economics and Sralistics Administration, Bureau of Census, U.S. 16 

Department ofCommerce. Appendix A -9. 

”FCC News Release. Broadcast Slation Totals as of Seplenlber 30, 2001 (rel. Ocl. 30, 2001) 

“The amount of $10 million was used to estimate the number of small business establishments becausc the relevant 
Census categories stopped at $9,999,999 and began at $10.000,000. No carcgory for %I2 million existed. Thus, the 
number is as accurate as it IS  possible to calculate with the available information. 

I9We use the 7 1  percent figure of TV stations operating at  less than $10 million for 1992 and apply it to the 2001 
total of 1.686 TV Stations to amive at I ,29S stations categorized as small businesses. 

4”  I3 C.F.R. 5 IZI.201 (N,AICS Code 513220). This NAlCS Code applies 10 all services listed in this paragraph 

4 2  Economics and Statistics Adminisfration. Bureau of Census, U.S. Depanment of Commerce, 1997 Economic 
Census, SubJect Series ~ Establishment and Finn Size. Information Sector 51 .  Table 4 at 50 (2000). The amounl of 
$10 million was used to estimate fhe number of small business firms because the relevant Census Categories stopped 
a1 $9,999,999 and began at 510,000,000. No category for $12.5 million existed. Thus, the number is as accurate as 
i t  is possible to calculate with the available information. 

R 
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Cable Operatom. The Commission h a s  developed, with SBA's approval, our own definition of a 
small cable system operator for the purposes of rate regulation. Under the Commission's d e s ,  a "small 
cable company" is one serving fewer than 400,000 subscribers nationwide." We last estimated that there 
were 1,439 cable operators that qualified as small cable c o r n ~ a n i e s . ~ ~  Since then, some of those 
companies may have grown to serve over 400,000 subscribers, and others may have been involved in 
transactions that caused them to be combined with other cable operators. Consequently, we estimate that 
there are fewer than 1,439 small entity cable system operators that may be affected by the decisions and 
rules adopted in this Report ond Order. 

The Communications Act as amended. also contains a size standard for a small cable system 
operator, vhich is "a cable operator that, dbectly or through an affiliate, serves in the aggregate fewer 
than 1% of all subscribers in the United States and is not affiliated with any entity or entities whose gross 
annual revenues in the aggregate exceed $250,000.a)0.'d5 The Commission has determined that there are 
68,500,000 subscribers in the United States. Therefore, an operator serving fewer than 685,000 
subscribers shall be deemed a small operator if its annual revenues, when combined with the total annual 
revenues of all of its affiliates, do not exceed $250 million in the aggregate.4b Based on avajlable data, we 
find that the number of cable operators serving 685,000 subscribers or less totals approximately 1,450.'7 
Although it seem certain that some of these cable system operators are affiliated with entities whose 
gross annual revenues exceed %250,000,000, we are unable at this time to estimate with greater precision 
the number of cable system operators that would qualify as small cable operators under the definition in 
the Communications Act. 

Direct Broadcast Satellite ("DBS') Senice. Because DBS provides subscription services, DBS 
falls within the SBA-recognized definition of cable and other program distribution services.5o This 
definition provides that a small entity is one with $12.5 million or less in annual receipts." There are four 
licensees of DBS services under Part 100 of the Commission's Rules. Three of those licensees are 
currently opxational. Two of the licensees that are operational have annual revenues that may be in 
excess of the threshold for a small business.'' The Commission. however, does not collect annual 
revenue data for DBS and, therefore, is unable lo ascertain the number of small DBS licensees that could 
be impacted by these proposed rules. DBS service requires a great investment of capital for operation. 
and we acknowledge, despite the absence of specific data on this point, that there are entrants in this field 
that m y  not yet have generated $12.5 million in annual receipts, and therefore may be categorized as a 
small business, if independently owned and operated. 

41 C.F.R. 5 76.901(e). The Commission dsveloped this definition based on i t s  determinations that a small cable 
system operator is one with annual revenues of$IOO million o r  less. Sirrh Reporr und Order and Elevenrh Order on 
Reconsidem/ron, I O  FCC Rcd. 7393 (1995). 

1) 

Paul Kagan Associates, Inc., Cable TV Investor, Feb. 29. 1996 (based on figures for Dec. 30. 1995). 11 

" 4 7  U.S.C. $ 543(m)(?). 

"'47 C.F.R. 5 76.1403(b). 

Paul Kagan Associates. Inc., Cable TV Investor. Feb. 29. 1996 (based on figures for Dec. 30, 1995). 6, 

Io 13 C.F.R. 121.201 (NAICS Code 513220). 
' I  Id  

*' Id. 
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Home Satellite Dish (‘HSD”) Service. Because HSD provides subscription services, HSD falls 
within the SBA-recognized definition of cable and other program distribution services?’ This definition 
provides that a small entity is one with $12.5 million or less in annual receiptss4 The market for HSD 
service is difficult to quantify. Indeed, the service itself bears little resemblance to other MVPDs. HSD 
owners have access to more than 265 channels of programming placed on C-band satellites by 
programmers for receipt and dstribution by MVPDs, of which 115 channels are scrambled and 
approximately 150 are u n ~ c r a m b l e d . ~ ~  HSD owners can watch unscrambled channels without paying a 
subscription fee. To receive scrambled channels, however, an HSD owner must purchase an integrated 
receiver-decoder from an equipment dealer and pay a subscription fee to an HSD programming package. 
Thus, HSD users include: ( I )  viewers who subscribe to a packaged programming service, which affords 
them access to most of the same programming provided to subscribers of other MVPDs; (2) viewers who 
receive only non-subscription programming; and (3) viewers who receive satellite programming services 
illegally without subscribing. Because scrambled packages of programming are most specifically intended 
for retail consumers, these are the services most relevant to this discussion. 56 

Multipoint Distribution Service (“MDS”), Multichannel Multipoint Distribution Service 
(“MMDS”) Instructional Television Fixed Service CITFS”) and Local Multipoint Distribution 
Service (“LMDS”). MMDS systems, often referred to as “wireless cable,” transmit video programming 
to subscribers using the microwave frequencies of the MDS and ITFS.” LMDS is a fixed broadband 
point-to-multipoint microwave service that provides for two-way video telecommunications.” 

In connection with the 1996 MDS auction, the Commission defined small businesses as entities 
that had annual average gross revenues of less than $40 million in the previous three calendar years.” 
This definition of a small entity in the coiltext of MDS auctions has been approved by the SBA.“ The 
MDS auctions resulted in 67 successful bidders obtaining licensing opportunities for 493 Basic Trading 
Areas (“BTAs”). Of the 67 auction winners, 61 met the definition of a small business. MDS also 
includes licensees of stations authorized prior to the auction. As noted, the SBA has developed a 
definition of small entities for pay television services, which includes all such companies generating 
$12.5 million or less in annual receipts.6’ This definition includes multipoint distribution services, and 
thus applies to MDS licensees and wireless cable operators that did not participate in the MDS auction. 
Information available to us indicates that there are approximately 850 of these licensees and operators that 
do not generate revenue in excess of $12.5 million annually. Therefore, for purposes of the IRFA, we 
find there are approximately 850 small MDS providers as defined by the SBA and the Commission’s 
auction rules. 

’’ I3 C.F.F. 

” Id.  

l Z l . 2 O l  (NAICS Code 513220). 

Annual Asressmenr ofrhe Srorus ofComperrlion in Markers for rhr Deliven, of Video Programmrng, I2 FCC Rcd 
4358.4385 (1996) (“ThirdAnnualReporl ’1.  

5 6  Id. at 4385. 

” Amendmenr of Paris 21 and 74 of rhe Commission j Rules with Regard lo Filing Procedures in rhe Mulripuinr 
Disrrihurion Service and in rhe Insrrucrionol Telewsion Fixed Service and Implemenration o/Secrion 3090) ofthe 
Cumrnunrcorions Acr-  Comperirrue Bidding, I O  FCC Rcd at 9589,9593 (1995) (“IFFS Order”). 

”See  LocaIMulripoinf Dirrriburion Service, I2 FCC Rcd 12545 (1997) (“LMDS Order”).  

5 9  1 7  C.F.R. 5 21.96t(b)(l). 
See ITFS Order, I O  FCC Rcd at 9589. 

13 C.F.R. 5 121.201 (NAICS Code 513220). 

60 
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The SBA definition of small entities for cable and other program distribution services, which 
includes such companies generating $I 2.5 million in annual receipts, seems reasonably applicable to 
ITFS6‘ There are presently 2,032 ITFS licensees. AI1 but 100 of these licenses are held by educational 
instirutions. Educational InStiNtIOnS are included in the definition of a small business.“’ However, we do 
not collect annual revenue data for ITFS licensees, and are not able to ascertain how many of the 100 non- 
educational licensees would be categorized as small under the SBA definition. Thus, we tentatively 
conclude that at least 1.932 licensees are small businesses. 

Additionally, the auction of the 1,030 LMDS licenses began on February 18, 1998, and closed on 
March 25, 1998. The Commission defined “small entity” for LMDS licenses as an entity that has average 
gross revenues of less than $40 million in the three previous calendar years.68 An additional classification 
for “very small business” was added and is defined as an entity that, together with its affiliates, has 
average gross revenues of not more than $15 million for the preceding calendar years6’ These 
regulations defining “small entity” in the context of LMDS auctions have been approved by the SBA.’’ 
There were 93 winning bidders that qualified as small entities in the LMDS auctions. A total of 93 small 
and very small business bidders won approximately 277 A Block licenses and 387 B Block licenses. On 
March 27, 1999, the Commission re-auctioned I61 licenses; there were 40 winning bidders. Based on 
this information, we conclude that the number of small LMDS lcenses will include the 93 winning 
bidders in the first auction and the 40 winning bidders in the re-auction, for a total of 133 small entity 
LMDS providers as defined by the SBA and the Commission’s auction rules. 

In sum, there are approximately a total of 2,000 MDSMMDSLMDS stations currently licensed. 
Of the approximate total of 2,000 stations, we estimate that there are 1,595 MDSMMDSLMDS 
providers that are small businesses as deemed by h e  SBA and the Commission’s auction rules. 

Satellite Master Antenna Television (“SMATV“) Systems. The SBA definition of small 
entities for cable and other program distribution services includes SMATV services and, thus, small 
enrities are defined as all such companies generating $12.5 million or less in annual receipts.” hdusby 
sources estimate that approximately 3200 SMATV operators were providing service as of December 
1995. ’’ Other estimates indicate that SMATV operators serve approximately I . 5  million residential 
subscribers as of July 2OOI . ”  The best available estimates indicate that the largest SMATV operators 

‘’ Id  

SBREFA also applies to nonprofit organizations and governmental organizations such as cities. counues, towns, D1 

lownships, villages, school districis, or special districts. wvlth populations of less than 50,000. 5 U.S.C. 5 601(5). 
68 

69 

See LMDS Order, I2 FCC Rcd at I2545 

Id. 

l o  See Letter to Daniel Phythyon, Chief, Wireless Telecommunicatlons Bureau (FCC) from A.  Alvarez, 
Administrator, SBA (January 6, 1998). 

’’ 13 C . F . R .  g 121.201 (NCAIS Code 513220) 

” S e e  T h i r d A n n u a l R e p o r l ,  I2 FCC Rcdat 4403-4 

’‘ See Annual .4sse.rsmenr o/rhe Srnrus o/Cnmpetirion in Markels Jor rhe Delivey o/l/rdeo Programming, 17 FCC 
Rcd 1244. 1281 (2001) (“Eighth AnnunlReporl‘) 

. 
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serve between 15,000 and 55,000 subscribers each. Most SMATV operators serve approximately 3,000- 
4,000 customers. Because these operators are not rate regulated, they are not required to file financial 
data with the Commission. Funhermore, we are not aware of any privately published financial 
information regarding these operators. Based on the estimated number of operators and the estimated 
number of units served by the largest ten SMATVs, we believe that a substantial number of SMATV 
operators qualify as small entities 

Open Video Systems ('OVS"). Because OVS operators provide subscription services.'6 OVS 
falls within the SBA-recognized definition of cable and other program distribution services." This 
definition provides that a small entity is one with $ 12.5 million or less in annual receipts.*' The 
Commission has certified 25 OVS operators with some now providing service. Affiliates of Residential 
Communications Network, Inc. ("RCN") received approval to operate OVS systems in New York City, 
Boston, Washington, D.C. and other areas. RCN has sufficient revenues to assure us that they do not 
qualify as small business entities. Little financial information is available for the other entities authorized 
10 provide OVS that are not yet operational. Given that other entities have been authorized to provide 
OVS service but have not yet begun to generate revenues, we conclude that at least some of the OVS 
operators qualify as small entities. 

Electronics Equipment Manufacturers. Rules adopied in this proceeding could apply to 
manufacturers of DTV receiving equipment and other types of consumer elecuonics equipment. The 
SBA has developed definitions of small entity for manufacturers of audio and video equipment" as well 
as radio and television broadcasting and wireless communications equipment." These categories both 
include all such companies employing 750 or fewer employees. The Commission has not developed a 
definition of small entities applicable to manufacturers of electronic equipment used by consumers, as 
compared to indusnial use by television licensees and related businesses. Therefore, we will utilize the 
SBA definitions applicable to manufacturers of audio and visual equipment and radio and television 
broadcasting and wireless communications equipment, since these are the two closest NAICS Codes 
applicable to the consumer electronics equipment manufacturing industry However, these N N C S  
categories are broad and specific figures are not available as to how many of these establishments 
manufacture consumer equipment. According to the SBA's regulations. an audio and visual equipment 
manufacturer must have 750 or fewer employees in order to qualify as a small business concern." 
Census Bureau data indicates that there are 554 U.S. establishments that manufacture audio and visual 
equipment, and that 542 of these establishments have fewer than 500 employees and would be classified 

See47  U.S.C. 5 573. 76 

" 13 C.F.R. 9 121.201 (NAICS Code 513220) 
nn  

" I3 CFR 9 121.201 (NAICS Code 334310) 

'' 13 CFR 5 l Z I . 2 0 I  (NAICS Code 334220). 

*' 13 CFR s; lZl.2Ol (NAICS Code3343lO). 

ld. 
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as small entities.n6 The remaining 12 establishments have 500 or more employees; however, we are 
unable to determine how many of those have fewer than 750 employees and therefore, also qualify as 
small entities under the SBA definition. Under the SBA's regulations, a radio and television broadcasting 
and wireless communications equipment manufacturer must also have 750 or fewer employees in order to 
qualify a small business concern." Census Bureau data indicates that there 1,215 U S  establishments 
that manufacture radio and television broadcasting and wireless communications equipment, and that 
1,150 of these establishments have fewer than 500 employees and would be classified as small entities." 
The remaining 65 establishments have 500 or more employees; however, we are unable to determine how 
many of those have fewer than 750 employees and therefore, also qualify as small entities under the SBA 
definition. We therefore conclude that there are no more than 542 small manufacturers of audio and 
visual electronics equipment and no more than 1,150 small manufacturers of radio and television 
broadcasting and wireless communications equipment for consumerhousehold use. 

Computer Manufacturers. The Commission has not developed a definition of small entities 
applicable to computer manufacturen. Therefore, we will utilize the SBA definition of electronic computers 
manufacturing. According to SBA regulations. a computer manufacturer must have 1.000 or fewer 
employees in order to qualify z a small entity.90 Census Bureau data indicates that there are 563 firms that 
manufacture elecbonic computers and of hose, 544 have fewer than 1,000 employees and qualify as small 
entities.gi The remaining 19 f m s  have 1,000 or more employees We conclude that there are approximately 

544 small computer manufacturers. 

D. Description of Projected Reporting, Recordkeeping and other Compliance 
Requirements. At this time, we do nor expect that the proposed tules would impose any additional 
reporting or recordkeeping requirements. However, compliance may require the manufactwe of 
broadcast flag-compliant DTV receivers and other consumer electronics equipment. Compliance may 
also require broadcasters and/or content providers to include a content control mark within digital 
broadcast television programs. While these requirements could have an impacr on consumer electronics 
manufacturers, broadcasters and content providers, such impact would be similarly costly for both large 
and small entities. We seek comment on whether others perceive a need for extensive recordkeeping and, 
if so, whether the burden would fall on large and small entities differently. 

E. Steps Taken to Minimize Significant Impact on Small Entities, and Significant 
Alternatives Considered. The RFA requires an agency to describe any significant alternatives that it  has 

Economics and Statistics Administration. Bureau of Census. U.S. Department of Commerce. 1997 Economic 
Census. lndusny Series - Manufacruring, Audio and Video Equipment Manufacturing, Table 4 a t  9 (1999). The 
amount of  500 employees was used IO estimate the number of small business firms because the relevant Census 
caregories stopped ai 499 employees and began a t  500 employees. No  category for 750 employees existed. Thus, 
the  number  is as accurate as i t  I S  possible to calculate with the available information. 
'' 13 C.F.R. 9 121.201 ( N A I C S  Code 513220) 

Economics and Statistics Administration, Bureau o f  Census, U.S. Department of Commerce, 1997 Economic 
Census. Industry Series - Manufacruring, Radio and Television Broadcasting and Wireless Communications 
Equipment Manufacruring, Table 4 a t  9 (1999). The amount of  500 employees was used to estimate the number of 
small business firms because the relevant Census caregorics stopped at 499 employees and began at 500 CmplOyCCS. 
NO category for 750 employees existed. Thus, the number is as accurate as it is possible to calculate with the 
available information, 

86 

13 C.F.R. 

Economics and Statistics Administration. Bureau of Census, U.S. Department of Commerce, 1997 Economic 

121.201 (NAICS Code 3341 I I). uo 

91 

Census. Industry Series-~ Manufacturing. Electronic Computer Manufacturing. Table 4 at 9 (1999). 

13 



Federal Communications Commission FCC 0 2 - 3 1  

considered in reachng its proposed approach, which may include the following four alternatives: ( I )  the 
establishment of differing compliance or reporting requirements or timetables that take into account the 
resources available to small entities; (2) the clarification, consolidation, or simplification of compliance or 
reporting requirements under the rule for small entities; (3) the use of performance, rather than design, 
standards; and (4) an exemption from coverage of the rule, or any part thereof, for small entities. 

As indicated above, the Notice seeks comment on whether the Commission can and should 
mandate a regulatory copy protection regime for digital broadcast television in order to facilitate the DTV 
transition. This regime may require the manufacture of broadcast flag-compliant DTV receivers and 
other consumer electronics equipment. I t  may also require broadcasters and/or content providers to 
include a content control mark within digital broadcast television programs. At this writing, no 
alternatives to OUT proposals herein have been mentioned because we anticipate no differential impact on 
smaller entities. However, we welcome comment on modifications of the proposals if based on evidence 
of potential differential impact. 

F. Federal Rules Which Duplicate, Overlap, or Conflict with the Commission's 
Proposals. None. 
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CONCURRING STATEMENT OF COMMISSIONER MICHAEL J. COPPS 

Re: In [he Muner of Digital Broadcast Copy Protection. Notice OfProposed Rulernoking 

The Commission today takes hvo major steps to encourage the nation’s long-delayed transiton to 
digital television. With this kst agenda item, we move to resolve the continuing industry deadlock over 
~nclusion of technologies to provide digital broadcast copy protection. In the previous item, we addressed 
the imporrant issue of requiring digital tuners in our television receivers. 

I have often said that the transition to digital television involves a number of moving parts. Each 
of these pans --the broadcasters, the cable industry, set-top box manufacturers, receiver manufacturers 
and content producers -spent a lot of time looking to the others to take the first step. Five years ago, the 
Commission established a schedule for broadcasters’ transition to DTV, with the presumption that the 
other pans of the transition would follow. Instead, the bansition has been delayed, partly by the lack of 
digital content, partly by the lack of sets capable of receiving digital signals. No one is wholly to blame 
for the delays. Like Pogo, we have met the enemy and it is.. . us. All of us. The Commission can be 
faulted for lack ofjudgment on what it would take to get the job done, and just about every segment of the 
industry can be faulted for delay and obfuscation along the way. 

The history is not pretty, hut i t  is just that -- history. That was then and this is now. “Now” is 
Congress telling us to get the transition done. “Now” is important segments of the industry fmally 
stepping up to the plate and investing large amounts of money to make the transition happen. Wow” is 
Chairman Powell pushing all the players to commit the resources and the effort to get us, finally, across 
the finish line. “Now” is logjambreaking time. And 1 believe many of the players understand this and 
should be commended for it .  

Given digital meda’s susceptibility to piracy, the issue of content protection must be resolved 
before broadcasters will make new, innovative and expensive digital content widely available. Yet a 
decade of discussion among the players has yielded no solution. It is time for a solution. Today’s 
Commission action should make this plain for all to understand. It should also make clear to various 
industry stakeholders that they have only a small window to reach agreement on the technicalities 
involved or they will face a solution imposed upon them i n  the near-term future. 

I concur here because 1 would have preferred us to reach today a determination on the matter of 
the Commission’s authority to impose a solution. I believe a strong case can be made that the statute 
provides us with such authority. I fear this question could cost us precious additional time, when we 
could have resolved it at the outset. I caution my colleagues not IO let this become an issue that impedes 
our final action. 

Although there is not a majority here to resolve the issue of the Commission’s authority, I am 
nevertheless pleased that we are moving forward today to solicit stakeholder input on a number of other 
questions pertinent to the Commission’s rulemaking on digital broadcast copy protection. I look forward 
to a full record that includes the views of all interested stakeholders, particularly consumer groups. 
Finally. permit me to reemphasize the urgency which I believe attends these digital television transition 
issues and my hope that the record can be expeditiously compiled so that we can proceed to final action 
within a very few months, at most. 
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